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ATTACHMENT H: NORTH CAROLINA TERMS AND CONDITIONS FOR SERVICES

1)

2)

Definitions: As used herein;
a) Purchasing State Agency or Agency shall mean the Agency purchasing the goods or services.

b) Services or Professional Services shall mean the tasks and duties undertaken by the Vendor to comply with
the requirements and specifications herein relating to provision, installation or implementation of the
solution, and/or training, as described herein. This is largely a services contract but may, to some extent,
include ancillary goods Deliverables.

c) State shall mean the State of North Carolina, the Office of Information Technology Services as an Agency or
in its capacity as the Award Authority.

Standards: The applicable PCI standards shall apply to the provision of the Services as detailed herein. Vendor
will provide and maintain a quality assurance system or program to insure only those Services that conform to
the requirements of this Contract are provided to the State, as required:

e State or Federal Regulation, or

e The Chief Information Officer’s (CIO) policy or regulation.

a) Site Preparation: Reserved.
b) Goods Return: Reserved.

c) Specifications: The apparent silence of the specifications as to any detail, or the apparent omission of
detailed description concerning any point, shall be regarded as meaning that only the best commercial
practice is to prevail and only Services of the quality as defined by PCl rules and practices may be provided.
Upon any notice of noncompliance provided by the State, Vendor shall supply proof of compliance with
such specifications. Vendor must provide written notice of its intent to deliver alternate or substitute
Services or other Deliverables. Alternate or substitute Services or other Deliverables may be accepted or
rejected in the sole discretion of the State; and any such alternates or substitutes must be accompanied by
Vendor’s certification and evidence satisfactory to the State that the function, characteristics, and
performance will be equal or superior to the original Services or other Deliverables specified.

Warranties: As applicable, Vendor shall assign any applicable third party warranties for Deliverables to the
Purchasing State Agency.

Personnel: Vendor shall not substitute key personnel assigned to the performance of this Contract without
prior written approval by the Agency Contract Administrator. Any desired substitution shall be noticed to the
Agency’s Contract Administrator accompanied by the names and references of Vendor’s recommended
substitute personnel. The Agency will approve or disapprove the requested substitution in a timely manner.
The Agency may, in its sole discretion, terminate the services of any person providing services under this
Contract. Upon such termination, the Agency may request acceptable substitute personnel or terminate the
contract services provided by such personnel.

a) Vendor personnel shall perform their duties on the premises of the State, during the State’s regular work
days and normal work hours, except as may be specifically agreed otherwise, established in the
specification, or statement of work.

b) This contract shall not prevent Vendor or any of its personnel supplied under this Contract from performing
similar services elsewhere or restrict Vendor from using the personnel provided to the State, provided that:

i Such use does not conflict with the terms, specifications or any amendments to this Contract, or
ii. Such use does not conflict with any procurement law, regulation or policy or

iii. Such use does not conflict with any non-disclosure agreement, or term thereof, by and between
the State and Vendor or Vendor’s personnel.
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5)

6)

Personal Services: The State shall have and retain the right to obtain personal Services of any individuals
providing Services under this Contract. This right may be exercised at the State's discretion in the event of any
transfer of the person providing personal Services, termination, default, merger, acquisition, bankruptcy or
receivership of the Vendor to ensure continuity of Services provided under this Contract. Provided, however,
that the Agency shall not retain or solicit any Vendor employee for purposes other than completion of personal
Services due as all or part of any performance due under this Contract.

a. Vendor personnel shall perform any duties on the premises of the State during the State's regular work
days and normal work hours, except as may be specifically agreed otherwise, established in the
specification, or statement of work.

b. The State has and reserves the right to disapprove the continuing assignment of Vendor personnel
provided by Vendor under this Contract. If this right is exercised and the Vendor is not able to replace
the disapproved personnel as required by the State, the parties agree to employ best commercial
efforts to informally resolve such failure equitably by adjustment of other duties, set-off, or
modification to other terms that may be affected by Vendor's failure.

c. Vendor will make every reasonable effort consistent with prevailing business practices to honor the
specific requests of the State regarding assignment of Vendor's employees. Vendor reserves the sole
right to determine the assignment of its employees. If one of Vendor's employees is unable to perform
due to illness, resignation, or other factors beyond Vendor's control, Vendor will provide suitable
personnel at no additional cost to the State.

d. This Contract shall not prevent Vendor or any of its personnel supplied under this Contract from
performing similar Services elsewhere or restrict Vendor from using the personnel provided to the
State, provided that:

i. Such use does not conflict with the terms, specifications or any amendments to this Contract,
or

ii. Such use does not conflict with any procurement law, regulation or policy, or
iii. Such use does not conflict with any non-disclosure agreement, or term thereof,

Subcontracting: The Vendor may subcontract the performance of required services with other Vendors or third
parties, or change subcontractors, only with the prior written consent of the contracting authority. Vendor shall
provide the State with complete copies of any agreements made by and between Vendor and all subcontractors.
The selected Vendor remains solely responsible for the performance of its subcontractors. Subcontractors, if
any, shall adhere to the same standards required of the selected Vendor. Any contracts made by the Vendor
with a subcontractor shall include an affirmative statement that the State is an intended third party beneficiary
of the contract; that the subcontractor has no agreement with the State; and that the State shall be indemnified
by the Vendor for any claim presented by the subcontractor. Notwithstanding any other term herein, Vendor
shall timely exercise its contractual remedies against any non-performing subcontractor and, when appropriate,
substitute another subcontractor.

Vendor’s Representation: Vendor warrants that qualified personnel will provide services in a professional
manner. “Professional manner” means that the personnel performing the services will possess the skill and
competence consistent with the prevailing business standards in the information technology industry. Vendor
agrees that it will not enter any agreement with a third party that might abridge any rights of the State under
this Contract. Vendor will serve as the prime Vendor under this Contract. Should the State approve any
subcontractor(s), the Vendor shall be legally responsible for the performance and payment of the
subcontractor(s). Names of any third party Vendors or subcontractors of Vendor may appear for purposes of
convenience in Contract documents; and shall not limit Vendor’s obligations hereunder. Third party
subcontractors, if approved, may serve as subcontractors to Vendor. Vendor will retain executive
representation for functional and technical expertise as needed in order to incorporate any work by third party
subcontractor(s).
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a)

b)

Intellectual Property. Vendor has the right to provide the Services and Deliverables without violating or
infringing any law, rule, regulation, copyright, patent, trade secret or other proprietary right of any third
party. Vendor represents that its Services and Deliverables are not the subject of any actual or threatened
actions arising from, or alleged under, any intellectual property rights of any third party.

Inherent Services. If any Services, Deliverables, functions, or responsibilities not specifically described in
this Contract are required for Vendor’s proper performance, provision and delivery of the Service and
Deliverables pursuant to this Contract, or are an inherent part of or necessary sub-task included within the
Service, they will be deemed to be implied by and included within the scope of the Contract to the same
extent and in the same manner as if specifically described in the Contract. Unless otherwise expressly
provided in the Contract, Vendor will furnish all of its own necessary management, supervision, labor,
facilities, furniture, computer and telecommunications equipment, software, supplies and materials
necessary for the Vendor to provide and deliver the Services and Deliverables.

Vendor warrants that it has the financial capacity to perform and to continue perform its obligations under
the Contract; that Vendor has no constructive or actual knowledge of an actual or potential legal proceeding
being brought against Vendor that could materially adversely affect performance of this Contract; and that
entering into this Contract is not prohibited by any contract, or order by any court of competent jurisdiction.

Unanticipated Tasks: In the event that additional work must be performed that was wholly unanticipated, and
that is not specified in this Contract, but which in the opinion of both parties is necessary to the successful
accomplishment of the contracted scope of work, the procedures outlined in this article will be followed. For
each item of unanticipated work, Vendor shall prepare a work authorization in accordance with the State's
practices and procedures.

a. Itis understood and agreed by both parties that all of the terms and conditions of this Contract shall
remain in force with the inclusion of any work authorization. A work authorization shall not constitute
a contract separate from this Contract, nor in any manner amend or supersede any of the other terms
or provisions of this Contract or any amendment hereto.

b. Each work authorization shall comprise a detailed statement of the purpose, objective, or goals to be
undertaken by Vendor, the job classification or approximate skill level or sets of the personnel required,
an identification of all significant material then known to be developed by Vendor's personnel as a
Deliverable, an identification of all significant materials to be delivered by the State to Vendor's
personnel, an estimated time schedule for the provision of the Services by Vendor, completion criteria
for the work to be performed, the name or identification of Vendor's personnel to be assigned, the
Vendor's estimated work hours required to accomplish the purpose, objective or goals, the Vendor's
billing rates and units billed, and the Vendor's total estimated cost of the work authorization.

c. All work authorizations must be submitted for review and approval by the procurement office that
approved the original Contract and procurement. This submission and approval must be completed
prior to execution of any work authorization documentation or performance thereunder. All work
authorizations must be written and signed by Vendor and the State prior to beginning work.

d. The State has the right to require Vendor to stop or suspend performance under the "Stop Work"
provision of the General Terms and Conditions for Goods and Related Services.

e. Vendor shall not expend Personnel resources at any cost to the State in excess of the estimated work
hours unless this procedure is followed: If, during performance of the work, the Vendor determines
that a work authorization to be performed under this Contract cannot be accomplished within the
estimated work hours, the Vendor will be required to complete the work authorization in full. Upon
receipt of such notification, the State may:

i. Authorize the Vendor to expend the estimated additional work hours or service in excess of
the original estimate necessary to accomplish the work authorization, or

ii. Terminate the work authorization, or
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iii. Alter the scope of the work authorization in order to define tasks that can be accomplished
within the remaining estimated work hours.

f.  The State will notify Vendor in writing of its election within seven (7) calendar days after receipt of the
Vendor's notification. If notice of the election is given to proceed, the Vendor may expend the
estimated additional work hours or Services.

9) Reserved.

10) The State will provide in a commercially reasonable manner:

a. Any special requirements in addition to the specifications herein shall be identified in a statement of
work, made in writing, and annexed to the Contract, and

b. Information, data, documentation, test data, and other items or materials necessary, in its opinion, to
facilitate Vendor's performance of the Contract.

¢. Vendor shall provide written notice to the State of any contended delay or failure of the State under
(a) or (b) above.

11) Travel Expenses: All travel expenses should be included in the Vendor’s proposed costs. Separately stated

travel expenses will not be reimbursed. In the event that the Vendor may be eligible to be reimbursed for travel
expenses arising under the performance of this Contract, reimbursement will be at the out-of-state rates set
forth in GS §138-6; as amended from time to time. Vendor agrees to use the lowest available airfare not
requiring a weekend stay and to use the lowest available rate for rental vehicles. All Vendor incurred travel
expenses shall be billed on a monthly basis, shall be supported by receipt and shall be paid by the State within
thirty (30) days after invoice approval. Travel expenses exceeding the foregoing rates shall not be paid by the
State. The State will reimburse travel allowances only for days on which the Vendor is required to be in North
Carolina performing services under this Contract.

12) Governmental Restrictions: In the event any restrictions are imposed by governmental requirements that

13

~

necessitate alteration of the material, quality, workmanship, or performance of the Deliverables offered prior
to delivery thereof, the Vendor shall provide written notification of the necessary alteration(s) to the Agency
Contract Administrator. The State reserves the right to accept any such alterations, including any price
adjustments occasioned thereby, or to cancel the Contract. The State may advise Vendor of any restrictions or
changes in specifications required by North Carolina legislation, rule or regulatory authority that require
compliance by the State. In such event, Vendor shall use its best efforts to comply with the required restrictions
or changes. If compliance cannot be achieved by the date specified by the State, the State may terminate this
Contract and compensate Vendor for sums due under the Contract.

Prohibition Against Contingent Fees and Gratuities: Vendor warrants that it has not paid, and agrees not to
pay, any bonus, commission, fee, or gratuity to any employee or official of the State for the purpose of obtaining
any contract or award issued by the State. Vendor further warrants that no commission or other payment has
been or will be received from or paid to any third party contingent on the award of any contract by the State,
except as shall have been expressly communicated to the State Purchasing Agent in writing prior to acceptance
of the Contract or award in question. Each individual signing below warrants that he or she is duly authorized
by their respective Party to sign this Contract and bind the Party to the terms and conditions of this Contract.
Vendor and their authorized signatory further warrant that no officer or employee of the State has any direct
or indirect financial or personal beneficial interest, in the subject matter of this Contract; obligation or contract
for future award of compensation as an inducement or consideration for making this Contract. Subsequent
discovery by the State of non-compliance with these provisions shall constitute sufficient cause for immediate
termination of all outstanding contracts. Violations of this provision may result in debarment of the Vendor(s)
as permitted by 9 NCAC 06B.1207, or other provision of law.

14) Availability of Funds: Any and all payments to Vendor are expressly contingent upon and subject to the

appropriation, allocation and availability of funds to the Agency for the purposes set forth in this Contract. If
this Contract or any Purchase Order issued hereunder is funded in whole or in part by federal funds, the Agency’s
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15)

16)

17
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18)

19)

20)

performance and payment shall be subject to and contingent upon the continuing availability of said federal
funds for the purposes of the Contract or Purchase Order. If the term of this Contract extends into fiscal years,
subsequent to that in which it is approved, such continuation of the Contract is expressly contingent upon the
appropriation, allocation and availability of funds by the N.C. Legislature for the purposes set forth in the
Contract. If funds to effect payment are not available, the Agency will provide written notification to Vendor.
If the Contract is terminated under this paragraph, Vendor agrees to take back any affected Deliverables and
software not yet delivered under this Contract, terminate any services supplied to the Agency under this
Contract, and relieve the Agency of any further obligation thereof. The State shall remit payment for
Deliverables and services accepted prior to the date of the aforesaid notice in conformance with the payment
terms.

Payment Terms: Payment terms are Net 30 days after receipt of correct invoice. The specific State Agency using
the Contract is responsible for all payments under the Contract. No additional charges to the Agency will be
permitted based upon, or arising from, the Agency’s use of a Business Procurement Card. The State may
exercise any and all rights of Set Off as permitted in Chapter 105A-1 et seq. of the N.C. General Statutes and
applicable Administrative Rules. Upon Vendor’s written request of not less than 30 days and approval by the
State or Agency, the Agency may:

a) Forward the Vendor’s payment check(s) directly to any person or entity designated by the Vendor, or

b) Include any person or entity designated in writing by Vendor as a joint payee on the Vendor’s payment
check(s), however

c) In no event shall such approval and action obligate the State to anyone other than the Vendor and the
Vendor shall remain responsible for fulfillment of all Contract obligations.

Acceptance Criteria: The State shall have the obligation to notify Vendor if any service or service delivery is not
acceptable. The notice shall specify in reasonable detail the reason(s) the service is unacceptable. Should the
services fail to meet any specifications or acceptance criteria the State may exercise any and all rights hereunder,
including such rights provided by the Uniform Commercial Code for goods as adopted in North Carolina. Services
or Deliverables discovered to be defective or failing to conform to the specifications may be rejected upon initial
inspection or at any later time if the defects contained in the Deliverables or non-compliance with the
specifications was not reasonably ascertainable upon initial inspection. If the Vendor fails to promptly cure the
defect or replace the Deliverables, the State reserves the right to cancel the Purchase Order, contract with a
different Vendor, and to invoice the original Vendor for any differential in price over the original Contract price.
When Deliverables are rejected, the Vendor must remove the rejected Deliverables from the premises of the
State Agency within seven (7) calendar days of notification, unless otherwise agreed by the State Agency.
Rejected items may be regarded as abandoned if not removed by Vendor as provided herein.

Equal Employment Opportunity: Vendor shall comply with all Federal and State requirements concerning fair
employment and employment of the disabled, and concerning the treatment of all employees without regard
to discrimination by reason of race, color, religion, sex, national origin or physical disability.

Inspection at Vendor’s Site: The State reserves the right to inspect, during Vendor’s regular business hours at a
reasonable time, upon notice of not less than two (2) weeks, and at its own expense, the prospective
Deliverables comprising equipment or other tangible goods, or the plant or other physical facilities of a
prospective Vendor prior to Contract award, and during the Contract term as necessary or proper to ensure
conformance with the specifications/requirements and their adequacy and suitability for the proper and
effective performance of the Contract.

Advertising/Press Release: The Vendor absolutely shall not publicly disseminate any information concerning
the Contract without prior written approval from the State or its Agent. For the purpose of this provision of the
Contract, the Agent is the Purchasing Agency Contract Administrator unless otherwise named in the solicitation
documents.

Confidentiality: In accordance with 9 NCAC 06B.0103, 06B.0207 and 06B.1001, the State may maintain the
confidentiality of certain types of information described in N.C. Gen. Stat. §132-1 et seq. Such information may
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22)

include trade secrets defined by N.C. Gen. Stat. §66-152 and other information exempted from the Public
Records Act pursuant to N.C. Gen. Stat. §132-1.2. Vendor may designate appropriate portions of its response as
confidential, consistent with and to the extent permitted under the Statutes and Rules set forth above, by
marking the top and bottom of pages containing confidential information with a legend in boldface type
“CONFIDENTIAL”. By so marking any page, the Vendor warrants that it has formed a good faith opinion, having
received such necessary or proper review by counsel and other knowledgeable advisors that the portions
marked confidential meet the requirements of the Rules and Statutes set forth above. However, under no
circumstances shall price information be designated as confidential. The State may serve as custodian of
Vendor’s confidential information and not as an arbiter of claims against Vendor’s assertion of confidentiality.
If an action is brought pursuant to N.C. Gen. Stat. §132-9 to compel the State to disclose information marked
confidential, the Vendor agrees that it will intervene in the action through its counsel and participate in
defending the State, including any public official(s) or public employee(s). The Vendor agrees that it shall hold
the State and any official(s) and individual(s) harmless from any and all damages, costs, and attorneys’ fees
awarded against the State in the action. The State agrees to promptly notify the Vendor in writing of any action
seeking to compel the disclosure of Vendor’s confidential information. The State shall have the right, at its
option and expense, to participate in the defense of the action through its counsel. The State shall have no
liability to Vendor with respect to the disclosure of Vendor’s confidential information ordered by a court of
competent jurisdiction pursuant to N.C. Gen. Stat. §132-9 or other applicable law.

a) Care of Information: Vendor agrees to use commercial best efforts to safeguard and protect any data,
documents, files, and other materials received from the State or the Agency during performance of any
contractual obligation from loss, destruction or erasure.

b) Vendor warrants that all its employees and any approved third party Vendors or subcontractors are subject
to a non-disclosure and confidentiality agreement enforceable in North Carolina. Vendor will, upon request
of the State, verify and produce true copies of any such agreements. Production of such agreements by
Vendor may be made subject to applicable confidentiality, non-disclosure or privacy laws; provided that
Vendor produces satisfactory evidence supporting exclusion of such agreements from disclosure under the
N.C. Public Records laws in NCGS §132-1 et. seq. The State may, in its sole discretion, provide a non-
disclosure and confidentiality agreement satisfactory to the State for Vendor’s execution. The State may
exercise its rights under this subparagraph as necessary or proper, in its discretion, to comply with
applicable security regulations or statutes including, but not limited to 26 USC 6103 and IRS Publication
1075, (Tax Information Security Guidelines for Federal, State, and Local Agencies), HIPAA, 42 USC 1320(d)
(Health Insurance Portability and Accountability Act), any implementing regulations in the Code of Federal
Regulations, and any future regulations imposed upon the Office of Information Technology Services or the
N.C. Department of Revenue pursuant to future statutory or regulatory requirements.

c) Nondisclosure: Vendor agrees and specifically warrants that it, its officers, directors, principals and
employees, and any subcontractors, shall hold all information received during performance of this Contract
in the strictest confidence and shall not disclose the same to any third party without the express written
approval of the State.

Deliverables: Deliverables, as used herein, shall comprise all project materials, including goods, software
licenses, data, and documentation created during the performance or provision of services hereunder.
Deliverables are the property of the State of North Carolina. Proprietary Vendor materials licensed to the State
shall be identified to the State by Vendor prior to use or provision of services hereunder and shall remain the
property of the Vendor. Deliverables include "Work Product" and means any expression of Licensor’s findings,
analyses, conclusions, opinions, recommendations, ideas, techniques, know-how, designs, programs,
enhancements, and other technical information; but not source and object code or software.

Late Delivery, Back Order: Vendor shall advise the Agency contact person or office immediately upon
determining that any Deliverable will not, or may not, be delivered at the time or place specified. Together with
such notice, Vendor shall state the projected delivery time and date. In the event the delay projected by Vendor
is unsatisfactory, the Agency shall so advise Vendor and may proceed to procure substitute Deliverables or
services.
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23) Patent, Copyright, and Trade Secret Protection:

a) To the extent that any Vendor Technology is contained in any of the Deliverables, including any derivative
works, the Vendor hereby grants the State a royalty-free, fully paid, worldwide, non-exclusive license to use
such Vendor Technology in connection with the Services or other Deliverables during the term of this
Contract for the State’s purposes.

b) Vendor shall not acquire any right, title and interest in and to the copyrights for goods, any and all software,
technical information, specifications, drawings, records, documentation, data or derivative works thereof,
or other work products provided by the State to Vendor. The State hereby grants Vendor a royalty-free,
fully paid, worldwide, limited, non-exclusive license for Vendor’s internal use to custom, non-confidential
Deliverables first originated and prepared by the Vendor for delivery to the State.

c) The Vendor, at its own expense, shall defend any action brought against the State to the extent that such
action is based upon a claim that the Services or other Deliverables supplied by the Vendor, or the operation
of such Deliverables pursuant to a current version of Vendor-supplied Services or Software Application,
infringes a patent, or copyright or violates a trade secret in the United States. The Vendor shall pay those
costs and damages finally awarded against the State in any such action. Such defense and payment shall
be conditioned on the following:

iv. That the Vendor shall be notified within a reasonable time in writing by the State of any such claim;
and,
V. That the Vendor shall have the sole control of the defense of any action on such claim and all

negotiations for its settlement or compromise provided, however, that the State shall have the
option to participate in such action at its own expense.

d) Should any Services, Software Application or other Deliverable supplied by Vendor, or the operation thereof
become, or in the Vendor’s opinion are likely to become, the subject of a claim of infringement of a patent,
copyright, or a trade secret in the United States, the State shall permit the Vendor, at its option and expense,
either to procure for the State the right to continue using the Services, Software Application or other
Deliverable, or to replace or modify the same to become non-infringing and continue to meet procurement
specifications in all material respects. If neither of these options can reasonably be taken, and in the sole
opinion of the State, such unavailability of such infringing Deliverables, by injunction or otherwise, makes
the use of the Services of the Vendor under this Contract impractical, the State shall then have the option
of terminating the Contract, or applicable portions thereof, without penalty or termination charge as
provided under the Termination provisions of this Contract.

e) Vendor will not be required to defend or indemnify the State if any claim by a third party against the State
for infringement or misappropriation (i) results from the State’s alteration of any Vendor-branded product
or Deliverable, or (ii) results from the continued use of the good(s) or Services and Deliverables after
receiving notice they infringe a trade secret of a third party.

f)  Nothing stated herein, however, shall affect Vendor's ownership in or rights to its preexisting intellectual
property and proprietary rights.

24) Access to Persons and Records: Pursuant to N.C. Gen. Stat. §147-64.7, the Agency, the State Auditor,
appropriate federal officials, and their respective authorized employees or agents are authorized to examine all
books, records, and accounts of the Vendor insofar as they relate to transactions with any department, board,
officer, commission, institution, or other Agency of the State of North Carolina pursuant to the performance of
this Contract or to costs charged to this Contract. The Vendor shall retain any such books, records, and accounts
for a minimum of three (3) years after the completion of this Contract. Additional audit or reporting
requirements may be required by any Agency, if in the Agency’s opinion, such requirement is imposed by federal
or state law or regulation.

25) Assignment: Vendor may not assign this Contract or its obligations hereunder except as permitted by 09 NCAC
06B.1003 and this Paragraph. Vendor shall provide reasonable notice of not less than thirty (30) days prior to
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any consolidation, acquisition, or merger. Any assignee shall affirm this Contract attorning to the terms and
conditions agreed, and that Vendor shall affirm that the assignee is fully capable of performing all obligations of
Vendor under this Contract. An assignment may be made, if at all, in writing by the Vendor, Assignee and the
State setting forth the foregoing obligation of Vendor and Assignee.

Insurance Coverage: During the term of the Contract, the Vendor at its sole cost and expense shall provide
commercial insurance of such type and with such terms and limits as may be reasonably associated with the
Contract. As a minimum, the Vendor shall provide and maintain the following coverage and limits:

a) Worker's Compensation - The Vendor shall provide and maintain Worker’s Compensation Insurance, as
required by the laws of North Carolina, as well as employer’s liability coverage with minimum limits of
$100,000.00, covering all of Vendor’s employees who are engaged in any work under the Contract. If any
work is sublet, the Vendor shall require the subcontractor to provide the same coverage for any of his
employees engaged in any work under the Contract; and

b) Commercial General Liability - General Liability Coverage on a Comprehensive Broad Form on an
occurrence basis in the minimum amount of $2,000,000.00 Combined Single Limit (Defense cost shall be in
excess of the limit of liability); and

c) Automobile - Automobile Liability Insurance, to include liability coverage, covering all owned, hired and
non-owned vehicles, used in connection with the Contract. The minimum combined single limit shall be
$500,000.00 bodily injury and property damage; $500,000.00 uninsured/under insured motorist; and
$5,000.00 medical payment; and

d) Providing and maintaining adequate insurance coverage described herein is a material obligation of the
Vendor and is of the essence of this Contract. All such insurance shall meet all laws of the State of North
Carolina. Such insurance coverage shall be obtained from companies that are authorized to provide such
coverage and that are authorized by the Commissioner of Insurance to do business in North Carolina. The
Vendor shall at all times comply with the terms of such insurance policies, and all requirements of the
insurer under any such insurance policies, except as they may conflict with existing North Carolina laws or
this Contract. The limits of coverage under each insurance policy maintained by the Vendor shall not be
interpreted as limiting the Vendor’s liability and obligations under the Contract.

Dispute Resolution: The parties agree that it is in their mutual interest to resolve disputes informally. A claim
by the Vendor shall be submitted in writing to the Agency Contract Administrator for decision. A claim by the
State shall be submitted in writing to the Vendor’s Contract Administrator for decision. The Parties shall
negotiate in good faith and use all reasonable efforts to resolve such dispute(s). During the time the Parties are
attempting to resolve any dispute, each shall proceed diligently to perform their respective duties and
responsibilities under this Contract. If a dispute cannot be resolved between the Parties within thirty (30) days
after delivery of notice, either Party may elect to exercise any other remedies available under this Contract, or
at law. This term shall not constitute an agreement by either party to mediate or arbitrate any dispute.

Default: In the event any Deliverable furnished by the Vendor during performance of any Contract term fails to
conform to any material requirement of the Contract specifications, notice of the failure is provided by the State
and if the failure is not cured within ten (10) days, or Vendor fails to meet the requirements of Paragraph 16)
(Acceptance Criteria) herein, the State may cancel and procure the articles or services from other sources;
holding Vendor liable for any excess costs occasioned thereby, subject only to the limitations provided in
Paragraphs 31) (Limitation of Vendor’s Liability) and 32) (Vendor’s Liability for Injury to Persons or Property) and
the obligation to informally resolve disputes as provided in Paragraph 27) (Dispute Resolution) of these Terms
and Conditions. Default may be cause for debarment as provided in 09 NCAC 06B.1206. The State reserves the
right to require performance guaranties pursuant to 09 NCAC 06B.1207 from the Vendor without expense to
the State. The rights and remedies of the State provided above shall not be exclusive and are in addition to any
other rights and remedies provided by law or under the Contract.

a) If Vendor fails to deliver Deliverables within the time required by this Contract, the State may provide
written notice of said failure to Vendor, and by such notice require payment of a penalty.
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b)

Should the State fail to perform any of its obligations upon which Vendor’s performance is conditioned,
Vendor shall not be in default for any delay, cost increase or other consequences due to the State’s failure.
Vendor will use reasonable efforts to mitigate delays, costs or expenses arising from assumptions in the
Vendor’s bid documents that prove erroneous or are otherwise invalid. Any deadline that is affected by
any such failure in assumptions or performance by the State shall be extended by an amount of time
reasonably necessary to compensate for the effect of such failure.

Vendor shall provide a plan to cure any default if requested by the State. The plan shall state the nature of
the default, the time required for cure, any mitigating factors causing or tending to cause the default, and
such other information as the Vendor may deem necessary or proper to provide.

29) Waiver of Default: Waiver by either party of any default or breach by the other Party shall not be deemed a
waiver of any subsequent default or breach and shall not be construed to be a modification or novation of the
terms of this Contract, unless so stated in writing and signed by authorized representatives of the Agency and
the Vendor, and made as an amendment to this Contract pursuant to Paragraph 34) herein below.

30) Termination: Any notice or termination made under this Contract shall be transmitted via US Mail, Certified
Return Receipt Requested. The period of notice for termination shall begin on the day the return receipt is
signed and dated.

a)

b)

The parties may mutually terminate this Contract by written agreement at any time.

The State may terminate this Contract, in whole or in part, pursuant to Paragraph 28) (Default), or pursuant
to the Special Terms and Conditions in the Solicitation Documents, if any, or for any of the following:

vi. Termination for Cause: In the event any goods, software, or service furnished by the Vendor during
performance of any Contract term fails to conform to any material requirement of the Contract,
and the failure is not cured within the specified time after providing written notice thereof to
Vendor, the State may cancel and procure the articles or services from other sources; holding
Vendor liable for any excess costs occasioned thereby, subject only to the limitations provided in
Paragraphs 31) (Limitation of Vendor’s Liability) and 32) (Vendor’s Liability for Injury to Persons or
Property) herein. The rights and remedies of the State provided above shall not be exclusive and
are in addition to any other rights and remedies provided by law or under the Contract. Vendor
shall not be relieved of liability to the State for damages sustained by the State arising from
Vendor’s breach of this Contract; and the State may, in its discretion, withhold any payment due
as a setoff until such time as the damages are finally determined or as agreed by the parties.
Voluntary or involuntary Bankruptcy or receivership by Vendor shall be cause for termination.

vii. Termination for Convenience Without Cause: The State may terminate service and indefinite
quantity contracts, in whole or in part by giving thirty (30) days prior notice in writing to the
Vendor. Vendor shall be entitled to sums due as compensation for Deliverables provided and
services performed in conformance with the Contract. In the event the Contract is terminated for
the convenience of the State the Agency will pay for all work performed and products delivered in
conformance with the Contract up to the date of termination.

31) Limitation of Vendor’s Liability:

a)

b)

The Vendor shall be liable for damages arising out of personal injuries and/or damage to real or tangible
personal property of the State, employees of the State, persons designated by the State for training, or
person(s) other than agents or employees of the Vendor, designated by the State for any purpose, prior to,
during, or subsequent to delivery, installation, acceptance, and use of the Deliverables either at the
Vendor’s site or at the State’s place of business, provided that the injury or damage was caused by the fault
or negligence of the Vendor.

The Vendor agrees to indemnify, defend and hold the Agency and the State and its Officers, employees,
agents and assigns harmless from any liability relating to personal injury or injury to real or personal
property of any kind, accruing or resulting to any other person, firm or corporation furnishing or supplying
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work, Services, materials or supplies in connection with the performance of this contract, whether tangible
or intangible, arising out of the ordinary negligence, willful or wanton negligence, or intentional acts of the
Vendor, its officers, employees, agents, assigns or subcontractors, in the performance of this Contract.

Vendor shall not be liable for damages arising out of or caused by an alteration or an attachment not made
or installed by the Vendor, or for damage to alterations or attachments that may result from the normal
operation and maintenance of the Vendor’s goods.

32) Vendor’s Liability for Injury to Persons or Damage to Property:

a)

b)

The Vendor shall be liable for damages arising out of personal injuries and/or damage to real or tangible
personal property of the State, employees of the State, persons designated by the State for training, or
person(s) other than agents or employees of the Vendor, designated by the State for any purpose, prior to,
during, or subsequent to delivery, installation, acceptance, and use of the Deliverables either at the
Vendor’s site or at the State’s place of business, provided that the injury or damage was caused by the fault
or negligence of the Vendor.

The Vendor agrees to indemnify, defend and hold the Agency and the State and its Officers, employees,
agents and assigns harmless from any liability relating to personal injury or injury to real or personal
property of any kind, accruing or resulting to any other person, firm or corporation furnishing or supplying
work, services, materials or supplies in connection with the performance of this contract, whether tangible
or intangible, arising out of the ordinary negligence, willful or wanton negligence, or intentional acts of the
Vendor, its officers, employees, agents, assigns or subcontractors, in the performance of this Contract.

Vendor shall not be liable for damages arising out of or caused by an alteration or an attachment not made
or installed by the Vendor, or for damage to alterations or attachments that may result from the normal
operation and maintenance of the Vendor’s goods.

33) General Indemnity: The Vendor shall hold and save the State, its officers, agents and employees, harmless from
liability of any kind, including all claims and losses, with the exception of consequential damages, accruing or
resulting to any other person, firm or corporation furnishing or supplying work, Services, materials or supplies
in connection with the performance of this Contract. The foregoing indemnification and defense by the Vendor
shall be conditioned upon the following:

a)

b)

The Agency shall give Vendor written notice within thirty (30) days after it has actual knowledge of any such
claim(s) or action(s) filed; and

The Vendor shall have the sole control of the defense of any such claim(s) or action(s) filed and of all
negotiations relating to settlement or compromise thereof, provided, however, that the Agency or State
shall have the option to participate at their own expense in the defense of such claim(s) or action(s) filed.

34) Change Process: Vendor shall not be entitled to compensation for any services other than or in addition to the
Services (as defined herein below) unless the change request process is followed, which process shall be
proposed by Vendor in its response to this RFP, and an implementing change order for such other or additional
services is issued and signed.

a. The change request process, which shall apply to all proposed changes to the Services, shall contain
the following concepts:

i. Any change order shall be executed by both Vendor's and the State's respective officers with
appropriate level of signature authority.

ii. Any additional or changed Services shall then be deemed "Services" and subject to the
provisions of the Contract.

iii. Inthe event that the actual charges for any new Services pursuant to a change order exceeds
either the fixed fee or "not to exceed" fee as set forth in a change order, Vendor shall be solely
responsible for such excess costs.
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Routine changes made in the ordinary course of Vendor's provision of Services that are performed
within the then existing resources used to provide Services and that do not affect service levels (such
as, but not limited to, changes to operating procedures, schedules and equipment configurations) shall
be made at no additional cost to the State.

Notwithstanding anything to the contrary in the Contract regarding charges to the State:

i. to the extent that any change order can be accommodated within the existing level of
resources then being used by Vendor to provide Services and without degradation to of
existing service levels (unless otherwise agreed to by the State in writing), the charges payable
by the State under the Contract shall not be increased; or

ii. tothe extentthe proposed change will lower Vendor's cost to provide Services thereafter, the
applicable charges payable by the State shall be adjusted to take into account such projected
cost savings as agreed upon in the change order by the Parties and the issuance of an
implementing purchase order and any other necessary documentation by the State.

iii. any change in the amount due the Vendor from the State must be approved in accordance
with the procurement practices, rules and procedures of the State.

35) Stop Work Order: At the discretion of OITS or a Purchasing Agency, any of the specific services purchased under
this Contract may be canceled without affecting the remainder of the services provided for under the Contract.

a.

e.

The State may issue a written Stop Work Order to Vendor for cause at any time requiring Vendor to
suspend or stop all, or any part, of the performance due under this Contract for a period up to ninety
(90) days after the Stop Work Order is delivered to the Vendor. The 90-day period may be extended
for any further period for which the parties may agree.

The Stop Work Order shall be specifically identified as such and shall indicate that it is issued under this
term. Upon receipt of the Stop Work Order, the Vendor shall immediately comply with its terms and
take all reasonable steps to minimize incurring costs allocable to the work covered by the Stop Work
Order during the period of work suspension or stoppage. Within a period of 90 days after a Stop Work
Order is delivered to the Vendor, or within any extension of that period to which the parties agree, the
State Shall either:

i. Cancel the Stop Work Order, or

ii. Terminate the work covered by the Stop Work Order as provided for in the termination for
default or termination for convenience clause of this Contract.

If a Stop Work Order issued under this clause is canceled or the period of the Stop Work Order or any
extension thereof expires, the Vendor shall resume work. The State shall make an equitable
adjustment in the delivery schedule, the Contract price, or both, and the Contract shall be modified, in
writing, accordingly, if:

i. The Stop Work Order results in an increase in the time required for, or in the Vendor's cost
properly allocable to the performance of any part of this Contract, and

ii. The Vendor asserts its right to an equitable adjustment within thirty (30) days after the end of
the period of work stoppage; provided that if the State decides the facts justify the action, the
State may receive and act upon a proposal submitted at any time before final payment under
this Contract.

If a Stop Work Order is not canceled and the work covered by the Stop Work Order is terminated in
accordance with the provision entitled Termination for Convenience of the State, the State shall allow
reasonable direct costs resulting from the Stop Work Order in arriving at the termination settlement.

The State shall not be liable to the Vendor for loss of profits because of a Stop Work Order issued term.

36) Price Adjustments for Term Contracts: Reserved.

81



Proposal Number: ITS-008803

37) Time is of the Essence. Time is of the essence in the performance of this Contract.

38) Date and Time Warranty: The Vendor warrants that any Deliverable, whether hardware, firmware, middleware,
custom or commercial software, or internal components, subroutines, and interface therein which performs
any date and/or time data recognition function, calculation, or sequencing, will provide accurate date/time data
and leap year calculations. This warranty shall survive termination or expiration of the Contract.

39) Independent Contractors: Vendor and its employees, officers and executives, and subcontractors, if any, shall
be independent Vendors and not employees or agents of the State. This Contract shall not operate as a joint
venture, partnership, trust, agency or any other business relationship.

40) Transportation: Transportation of Deliverables shall be FOB Destination; unless otherwise specified in the
solicitation document or purchase order. Freight, handling, hazardous material charges, and distribution and
installation charges shall be included in the total price of each item. Any additional charges shall not be honored
for payment unless authorized in writing by the Purchasing State Agency. In cases where parties, other than
the Vendor ship materials against this order, the shipper must be instructed to show the purchase order number
on all packages and shipping manifests to ensure proper identification and payment of invoices. A complete
packing list must accompany each shipment.

41) Notices: Any notices required under this Contract should be delivered to the Contract Administrator for each
party. Unless otherwise specified in the Solicitation Documents, any notices shall be delivered in writing by U.S.
Mail, Commercial Courier or by hand.

42) Titles and Headings: Titles and Headings in this Contract are used for convenience only and do not define, limit
or proscribe the language of terms identified by such Titles and Headings.

43) Amendment: This Contract may not be amended orally or by performance. Any amendment must be made in
written form and signed by duly authorized representatives of the State and Vendor in conformance with
Paragraph 34) herein.

44) Taxes: The State of North Carolina is exempt from Federal excise taxes and no payment will be made for any
personal property taxes levied on the Vendor or for any taxes levied on employee wages. Agencies of the State
may have additional exemptions or exclusions for federal or state taxes. Evidence of such additional exemptions
or exclusions may be provided to Vendor by Agencies, as applicable, during the term of this Contract. Applicable
State or local sales taxes shall be invoiced as a separate item.

45) Governing Laws, Jurisdiction, and Venue:

a) This Contract is made under and shall be governed and construed in accordance with the laws of the State
of North Carolina. The place of this Contract or purchase order, its situs and forum, shall be Wake County,
North Carolina, where all matters, whether sounding in contract or in tort, relating to its validity,
construction, interpretation and enforcement shall be determined. Vendor agrees and submits, solely for
matters relating to this Contract, to the jurisdiction of the courts of the State of North Carolina, and
stipulates that Wake County shall be the proper venue for all matters.

46) Force Majeure: Neither party shall be deemed to be in default of its obligations hereunder if and so long as it is
prevented from performing such obligations as a result of events beyond its reasonable control, including
without limitation, fire, power failures, any act of war, hostile foreign action, nuclear explosion, riot, strikes or
failures or refusals to perform under subcontracts, civil insurrection, earthquake, hurricane, tornado, or other
catastrophic natural event or act of God.

47) Compliance with Laws: The Vendor shall comply with all laws, ordinances, codes, rules, regulations, and
licensing requirements that are applicable to the conduct of its business, including those of federal, state, and
local agencies having jurisdiction and/or authority. In providing Services and Deliverables, and without limiting
or modifying in any respect the Vendor’s obligations, Vendor shall comply, and shall cause each of its employees
and subcontractors to comply at all times, with State policies that are of general application to State contractors
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or that Vendor has otherwise agreed to, comply with, including, without limitation, the Statewide Information
Security Manual and OITS Security Standards and Policies.

48) Severability: In the event that a court of competent jurisdiction holds that a provision or requirement of this
Contract violates any applicable law, each such provision or requirement shall be enforced only to the extent it
is not in violation of law or is not otherwise unenforceable and all other provisions and requirements of this
Contract shall remain in full force and effect. All promises, requirement, terms, conditions, provisions,
representations, guarantees and warranties contained herein shall survive the expiration or termination date
unless specifically provided otherwise herein, or unless superseded by applicable federal or State statute,
including statutes of repose or limitation.

49

~

Federal Intellectual Property Bankruptcy Protection Act: The Parties agree that the Agency shall be entitled to
all rights and benefits of the Federal Intellectual Property Bankruptcy Protection Act, Public Law 100-506,
codified at 11 U.S.C. 365(n), and any amendments thereto.

50
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Electronic Procurement (Applies to all contracts that include E-Procurement and are identified as such in the
body of the solicitation document):

a. Reserved
b. Reserved

c. The Supplier Manager will capture the order from the State approved user, including the shipping and
payment information, and submit the order in accordance with the E-Procurement Service. Subsequently,
the Supplier Manager will send those orders to the appropriate Vendor on State Contract. The State or
State approved user, not the Supplier Manager, shall be responsible for the solicitation, bids received,
evaluation of bids received, award of contract, and the payment for goods delivered.

d. Vendor agrees at all times to maintain the confidentiality of its user name and password for the Statewide
E-Procurement Services. If a Vendor is a corporation, partnership or other legal entity, then the Vendor
may authorize its employees to use its password. Vendor shall be responsible for all activity and all charges
for such employees. Vendor agrees not to permit a third party to use the Statewide E-Procurement Services
through its account. If there is a breach of security through the Vendor's account, Vendor shall immediately
change its password and notify the Supplier Manager of the security breach by e-mail. Vendor shall
cooperate with the state and the Supplier Manager to mitigate and correct any security breach.

51) Electronic Procurement (Applies only to Statewide Term Contracts): Reserved.
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